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O R D E R 
 

This is an appeal by the assessee against order dated 16.09.2019 of 

learned Commissioner of Income Tax (Appeals)–55, Mumbai for the assessment 

year 2009-10. 

2. The dispute in the present appeal is confined to disallowance made on 

account of alleged non genuine purchases.  

3. Briefly the facts are, the assessee is an individual and is stated to be 

trading in metals. Based on information received from the Sales Tax 

Department, Government of Maharashtra through the DGIT (Inv.), Mumbai 

indicating that purchases of Rs. 23,81,273/- are non-genuine, as, the 

concerned selling dealers allegedly were only providing accommodation bills 

without actual sale transaction, the Assessing Officer (AO) reopened the 

assessment under section 147 of the Income Tax Act, 1961. In course of 
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assessment proceedings, the AO called upon the assessee to prove the 

purchases through supporting evidences. However, the evidences furnished by 

the assessee could not convince the AO. Further, the notices issued under 

section 133(6) of the Act seeking information from the concerned selling dealers 

did not evoked any response. Therefore, the AO concluded that the purchases 

referred to above are non genuine. However, considering the fact that the 

assessee has effected the sales, the AO concluded that the assessee must have 

purchase the goods from unverified sources by suppressing the actual profit. 

Accordingly, he disallowed Rs. 2,97,660/-, being 12.5% of the alleged non 

genuine purchases. Though, the assessee contested the aforesaid disallowance 

before learned Commissioner (Appeals), however, he was unsuccessful.  

4. The learned Authorised Representative of the assessee submitted, the 

only defect pointed out by the Sales Tax Department is the selling dealers have 

not paid the applicable VAT. He submitted, for this reason, the assessee has 

paid to the Sales Tax Department the VAT due on the goods purchased. He 

submitted, when it is accepted that the assessee had purchased the goods, the 

disallowance at 12.5% is high and excessive as the profit rate generally 

attached to trading in ferrous and non-ferrous metals varies between 1 to 2%. 

He submitted, since the assessee has already shown gross profit rate of 2.53%, 

disallowance if any, can be restricted to 2%.  

5. The learned Departmental Representative (DR), strongly relying upon the 

observations of AO and learned Commissioner (Appeals), submitted that 

learned Commissioner (Appeals) having already granted substantial relief to the 

assessee, no further interference is called for.  

6. I have considered rival submissions and perused the material on record. 

Undisputedly, the deceased assessee was a trader in ferrous and non-ferrous 

metals. The fact that the assessee has purchased the goods has been accepted 

by the Departmental Authorities. Though, they have raised doubt regarding the 

source of purchases. For this reason alone, instead of disallowing the entire 

purchases, the disallowance has been restricted to the profit element 

embedded in the alleged non genuine purchases on purely estimation basis. 
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Considering the nature of business carried on by the assessee and the profit 

element generally expected to earn from such line of trading and also the gross 

profit rate already declared by the assessee, I am of the considered opinion, 

disallowance at 2% on the alleged non genuine purchases would be fair and 

reasonable. Accordingly, I direct the AO to restrict the disallowance to 2% of 

the alleged non genuine purchases. Grounds are partly allowed.  

7. In the result, appeal is partly allowed.  

          Order pronounced in the open court on  9th July, 2021. 
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